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We explore the forces that determine rulings and citations within a court. Our
model predicts: (1) that the presence of a social interaction between a judicial
panel i and the authors of a prior judgement j increases the probability that i
reaches the same decision as j and that i cites j as a persuasive authority and
(2) that the presence of a political litigant in case i increases the probability that
i cites j . Data from the English Court of Appeal confirm that an appeal panel
i randomly assigned to work with the authors of a prior dismissal j are more
likely to dismiss case i and cite the prior dismissal j as a persuasive authority
than an appeal panel without such contact. These effects are stronger when
panel i is more experienced and when all the authors of the prior judgement j
face the prospect of promotion. (JEL K40, Z13.)

1. Introduction
It has been argued that, from society’s perspective, the content of a legal
opinion—the clarification and expansion of the law, the identification of the
legal issues involved, and the development of legal reasoning—matters more
than the outcome itself, especially in appellate courts (Friedman 2006). Nat-
urally, this claim has sparked interest in the forces that shape communication
patterns between judges. So much so, that quantitative analysis of the content
of legal opinions is now an important branch of empirical legal research.

Much of this literature uses citations of prior cases to examine the extent
to which legal opinions adhere to precedent.Spriggs and Hansford(2000), for
instance, examine whether ideological variables are associated with the prob-
ability that a US Supreme Court opinion declares it is overruling a precedent
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(see alsoJohnson 1986). In a similar vein,Benesh and Reddick(2002), Lee
(2004), Cross(2007), andCorley (2009) use citations to study adherence to
precedent by the US Courts of Appeals.

References to precedent are not the only possibilities, however. Under com-
mon law, judges can also refer to a statement of law in a prior case that, for
one of the following reasons, is not a binding precedent: There is a material
distinction between the facts of the two cases, the prior case was decided in a
court whose opinions are not binding, or the statement of law wasobiter (by
the way) rather than part of the ratio of the case. Specifically, this reference can
explain that the statement of law in the prior case has been applied as a “per-
suasive authority,” simply mention that the panel is aware of the prior case or
even explain that the statement of law has not been applied to a new set of facts.

Suchdiscretionary citationsare worthy of study for two reasons. First, dis-
cretionary citations can shape the evolution of case law.1 This could be via the
cited case, as the citation both expands the set of circumstances to which the
legal principle in the cited case applies and reduces the likelihood that the cited
case will later be set aside as “bad law.”2 Or, as we document below, this could
be via the citing case, as the incentive to cite a prior opinion as a persuasive
authority biases the ruling at hand. Second, discretionary citations are worthy
of study because they could influence judicial appointments. In England, for
instance, promotion decisions are based on subjective assessments by senior
judges. Discretionary citations may shape these assessments directly, as the
use of a judge’s opinion as a “persuasive authority” is taken as evidence of
quality, and indirectly by increasing visibility in legal journals.3 In the United
States, the judiciary plays less of a role in appointment decisions but there have
been calls for promotions to be based on counts of citations (Choi and Gulati
2004a, 2004b).

This article contributes to work on judicial communication by exploring the
social and political forces that determine discretionary citations and their asso-
ciated rulings. In Section3, we develop a theoretical model in which a judicial
panel decides on a ruling in casei and whether/how to cite some previous case
j in its published opinion. In this model, citing casej has two advantages: it
reduces the probability of a legal challenge in casei and also yields anextra-
legal benefit from granting a favor to the judges in casej . Citing casej as a
persuasive authority strengthens both effects but is only possible if the rulings
in the two cases are aligned.

1. Reflecting this fact, an annual compendium (The Digest 2009) has been recording and cate-
gorizing the discretionary citations received by cases in the English Superior Courts since the16th
century.

2. Zander(2004), a leading English law text, discusses the weight given to precedent and
argues that an important consideration is whether the decision in the prior case has been applied
to new factual situations by subsequent cases.

3. TableA1 shows that a case heard in the Civil Division of the English Court of Appeal is
more likely to be discussed in a legal journal if it has recently received a discretionary citation
even after controlling for unobserved case fixed effects.
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Our theoretical results run as follows. If the panel views the judgement in
case j as sound, then the panel’s ruling is unbiased and casej is cited as
a persuasive authority only if the cost of issuing this citation is low enough.
However, if the panel regards the judgement in casej to be unsound and the
cost of issuing citations is sufficiently low, then the panel’s ruling is biased
by its desire to reap the benefits of citing casej as a persuasive authority.
Comparative statics exercises show that: (1) higher extra-legal benefit increases
both the probability that casesi and j share the same ruling and the probability
that casei cites casej as a persuasive authority and (2) the anticipation of a
more damaging legal challenge has an ambiguous effect on the probability of
taking the same ruling but unambiguously increases the probability of citing
casej .

We test these predictions using data from the Civil Division of the English
Court of Appeal. As we discuss in Section2, an important institutional feature
of this court is that the allocation of appellate judges to panels is effectively
random. A further feature is that discretionary citations fall into two broad cat-
egories: “applied” (as a persuasive authority) and “considered.” Our empirical
strategy, set out in Section4, exploits both these features. Using a choice-based
sample ofi j pairs, we estimate binary response regression models of the prob-
ability that the panel in casei : (i) cites casej , (ii) cites casej as applied rather
than considered, and (iii) takes the same ruling as casej . The first indepen-
dent variable of interest is a proxy for the extra-legal benefit that the panel
derives from citing casej as a persuasive authority. We construct this variable
usingon-the-jobinteractions. That is, following the sociological literature, we
assume that extra-legal benefit is higher when a panel member has recently
worked with a judge from casej on a third, unrelated case. The second inde-
pendent variable of interest is a proxy for the panel’s perception of the damage
from a potential legal challenge. This variable is constructed using the political
status of the litigants in casei , the idea being that the panel is likely to view an
appeal to the House of Lords as more damaging (to, e.g., promotion prospects)
if the government is a party to the case.

Our empirical results, set out in Section5, are consistent with Prediction
1. We find that English appellate judges randomly assigned to work with the
authors of a given opinion are substantially more likely to take the same rul-
ing as those authors and to cite their opinion as a persuasive authority than
judges without such an interaction. Both effects are stronger when the judges
in casei are more experienced, and when more of the judges hearing casej
face the prospect of promotion. We interpret these findings as evidence that,
after an interaction, the panel derives greater utility from enhancing the pro-
motion prospects of the judges in casej . We refer to this mechanism as a
strengthening of social preferences. Our results do not support Prediction2, as
we fail to reject the null hypothesis that the marginal effect of a government
litigant is zero in almost every regression. That said, data limitations warn
against a conclusion that panel behavior is not influenced by political features
of the case. We conclude Section5 with a discussion of the policy implications
of these results.
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1.1 Related Literature
There is now a substantial literature studying judicial citations.4 Although the
possibility that favoritism between judges based on friendship or reciprocity
might affect citation behavior has been noted in earlier work (Posner 2000;
Solum 2005), to the best of our knowledge, this notion has not been investigated
empirically. The most closely related empirical article isChoi and Gulati(2008)
who study citations from outside courts in the US federal circuit and show
that judges appointed by Republican presidents cite other Republican-appointed
judges more often than Democrat-appointed judges, especially in “high stakes”
cases. One explanation for this finding is that judges are prone to cite
colleagues with a similar ideology, and ideological similarities are more likely
within political parties of appointment than across them. Another explanation is
that judges are prone to cite colleagues with whom they interact, and interaction
is more likely within political parties of appointment. Unfortunately, in Choi and
Gulati’s setting, it is not possible to disentangle these effects. In contrast, our
identification strategy based on the random allocation of appellate judges to
panels in the Court of Appeal is designed to isolate the role of interactions from
the role of ideology.5

Our article is also related to the burgeoning literature on the existence of
panel effects in the US circuit courts, whereby judges’ votes depend partly
on the identity of the other members in the panel (Farhand and Wawro 2004;
Sunstein et al. 2004; Fischmann 2006). Although these studies focus on voting
decisions and contemporaneous panel effects, our research shows that panel
effects can also occur in terms of citation behavior and be long lasting, operat-
ing beyond the case in which judges interact.

2. Institutional Background
Our analysis focuses on the Civil Division of the English Court of Appeal. In
this section, we summarize the key features of, and tasks performed by, this
court.

The Court of Appeal is the second-most senior court in England immediately
above the High Court and below the Supreme Court (the House of Lords dur-
ing our sample period). It has 37 judges (Lord Justices) and the overwhelming

4. In addition to the work on adherence to precedent mentioned above, case-level citation
analysis has been used to study the existence of shifts in legal doctrines (Cross and Smith 2006;
Cross and Lindquist 2009), the importance of ideology (Abramowicz and Tiller 2005; Clark
and Lauderdale 2009), as well as the extent to which cases are influential and well-grounded
in previous jurisprudence (Fowler et al. 2007; Fowler and Jeon 2008). The use of citations to
measure the influence of individual judges (Kosma 1998; Landes et al. 1998) and courts (Posner
1993) is also well established.

5. In Blanes i Vidal and Leaver(2009), we explore a related question, namely whether inter-
action between a first instance judge and an appellate judge affects the propensity of the latter to
reverse the former. Since these interactions are between judges serving at different levels of the
judicial hierarchy, random allocation of appellate judges to panels in the Court of Appeal is not
sufficient to identify the effect of interest. The resulting selection problem prompts us to develop
a different identification strategy based on transitions between panels.
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majority of cases are heard by a panel of three judges. There are two divisions:
criminal and civil. We restrict our analysis to the Civil Division. Panels in the
Criminal Division are usually staffed by a Lord Justice and two High Court
judges. Although we have a good understanding of how judges are allocated
to panelswithin courts, it is less clear what determines the allocation of jus-
tices between the High Court and the Criminal Division. In contrast, the Civil
Division is overwhelmingly staffed by Lord Justices and most Lord Justices
spend most of their time sitting in the Civil Division (hereafter the CA Civ).
This self-contained nature of the CA Civ makes it ideal for our analysis.

Once a case has been allocated to the CA Civ and the size of the panel
has been determined, the task of forming the panel falls to the CA Civ Listing
Officer who is an employee of the court rather than a judge.6 Our conversations
with a listing officer for the CA Civ suggest that the principles underlying panel
formation run as follows. First, only “ticketed” judges can be chosen.7 Second,
whenever possible, allocation follows the “cab-rank principle.” As judges dis-
pose of their cases, they join the back of the rank and wait to receive a new case;
as a case requiring a panel of sizen arrives, the CA Civ Listing Officer matches
it to the firstn judges in the rank. Third, in the event of a tie (when more than
n judges join the rank at the same time), the panel is formed at random.

The main task facing a CA Civ panel is, of course, to make a ruling allowing
or dismissing the appeal in the allocated case. The panel is also expected to
publish its “opinion,” giving the reasons for its decision. Published opinions
usually refer to the facts of the case, the different laws being applied, the legal
issues being considered and resolved, and, crucially for our purposes, citations
of prior cases. In the English system, citations can be categorized along two
dimensions: whether the panel has actively chosen to cite the case and whether
it agrees with the previous decision.8 We discuss both dimensions, starting
with the issue of discretion.

When the facts of the cited case are identical to those of the citing case, the
rule of precedent applies and the panel must “follow” the previous decision. If
the facts are essentially the same, except for some minor but important distinc-
tion motivating a different decision, the panel can choose to “distinguish” the
case from the prior case but must still refer to it. Last, when the facts are iden-
tical, but the panel regards the previous decision as unsound (and is sitting in a
higher court), it can choose to “overrule” the previous decision, but again must
still refer to it. We categorize these citations asprecedential. When the facts
of the case do not have an obvious preexisting equivalent, there may still be a
prior case dealing with a similar legal issue. The panel can choose to cite this

6. Although the judge in charge of the division can exercise a supervisory role, our conver-
sations with judges who have run divisions indicate that this prerogative is exercised in<3% of
cases.

7. CA Civ judges are automatically ticketed. Other judges can be ticketed at the discretion of
the Head of Civil Justice.

8. See Slapper and Kelly (www.routledge.com/textbooks/9780415480963/cases.asp) and
Westlaw 2007.
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case, although it is not compulsory. The analysis below is based exclusively on
these discretionary citations.9

If the panel agrees with the manner in which a prior case dealt with the
legal issue at hand, it can highlight this fact in its published opinion (“casex
applied”). Alternatively, the panel can highlight that there is a case that deals
with a similar legal issue but not express explicit agreement with it (“casex is
considered”). Finally, if the panel disagrees with the manner in which a prior
case dealt with the legal issue, it also has the option to highlight this fact in
its published opinion (“casex not applied”). In practice, this negative type of
citation is extremely rare.

3. Theoretical Framework
3.1 The Model

There is a single player: a panel hearing a casei in the CA Civ. Our aim is
to establish the forces influencing this panel’s ruling and its citation behavior
toward some previous CA Civ casej . We present the basic set-up in next
subsection and then discuss key modeling choices. Discussion of empirical
proxies is postponed until Section4.

3.1.1 Set-up. Our starting assumption is that there is a correct ruling, a “state
of the world” x ∈ {0, 1}. For concreteness, we letx = 0 denote the state
where the appeal should be dismissed (the first instance ruling was right) and
x = 1 the state where the appeal should be allowed (the first instance ruling
was wrong). Reflecting aggregate dismissal rates, the panel’s prior belief that
x = 0 is denoted byμ > 1/2.

The panel cannot observex but can combine its own legal knowledge with
the facts of the case to revise its prior belief. We equate this process with the
generation of a private nonverifiable signal onx, s ∈ {0, 1}, with precision
p ∈ (μ, 1). The panel can also consult prior cases. Since our objective is to
derive predictions for a pair of cases, we focus on a particular prior casej that
is known to tackle the same legal issue as casei .10 The sense in which case
j might be informative aboutx should be obvious: observing that a panel in
a previous casetackling the same legal issuetook a particular ruling provides
evidence that the same ruling should be applied in the current case. To capture
this idea, we assume that the panel views the ruling in casej , r j ∈ {0, 1} as a
further (verifiable) signal onx. The panel’s perception of the precision of this
signal is denoted byq ∈ (0, 1) and is its private information.

Having generateds and observedr j , the panel (i) makes a rulingri ∈ {0, 1}
dismissing or allowing the appeal and (ii) sends a messagem via its published
opinion. We will say that the panel sends messagem = 0 if it does not cite
casej , messagem = 1 if it highlights that casej has been considered because

9. Note that this focus on discretionary citations differentiates our approach from the model of
“deference to precedent” developed byBueno de Mesquita and Stephenson(2002).

10. The panel is not influenced by, and makes no citation of, unrelated and/or unknown cases.
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it tackles a similar legal issue, and messagem = 2 if it highlights that casej
has been applied as a persuasive authority.11 We assume that messages must
be verifiable, implying that the panel can only sendm = 2 when taking the
same ruling as casej .

After the panel has made its ruling and published its opinion, the parties
may lodge a legal challenge to the House of Lords. To avoid further strategic
considerations, we assume that the panel expects to see a legal challenge with
(reduced form) probabilityρ. The factors determining this probability of legal
challenge are discussed in further detail below.

The panel incurs disutility from two sources: damageD from a legal chal-
lenge and costC from exerting effort to cite casej in its published opinion. Set
against this, is theextra-legalbenefitB that the panel derives from casting the
judges who heard casej in a positive light by including a citation of their case
in its published opinion. To derive concrete predictions, we make the following
functional form assumptions.

Assumption1. The cost of effort is

C =






0 if m = 0,

c if m = 1,

c(1 + α) if m = 2.

The panel has a privately observed marginal cost of effortc. Sendingm = 1
requires1 unit of effort (to enter the citation in the correct place in the opinion,
to cite the original source accurately, and to clarify why the legal issues are the
same), whereas sendingm = 2 requires an additionalαunits of effort (to clarify
why the previous case reaches a conclusion that lends credibility to the panel’s
ruling).

Assumption2. The extra-legal benefit is

B =
{

0 if m = 0, 1,

b if m = 2.

The panel derives an extra-legal benefit by citing casej as a persuasive au-
thority, but not from simply highlighting that casej tackles the same legal issue.

Assumption3. Defineγs,r j ,ri = γs,r j ,ri (μ, p, q) as the belief of a panel
with signalss, r j that rulingri is correct (matchesx). The panel perceives the
probability of legal challenge to be

ρ = ρ(γs,r j ,ri , m), where
∂ρ

∂γs,r j ,ri

< 0,
∂ρ

∂m
< 0, and

∂2ρ

∂γs,r j ,ri ∂m
= 0.

11. We abstract from the possibility of negative discretionary citations highlighting that case
j is “not applied.” In a previous version of this article, we allow for negative citations and show
that these are never optimally chosen. Furthermore, Table1 confirms that they are rarely chosen
in practice.
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In what follows, we will refer toγs,r j ,ri as the panel’s confidence in ruling
ri . The perceived likelihood of a legal challenge is lower when, ceteris paribus,
the panel is (i) more confident in its ruling and (ii) sending a higher citation
message. Both claims are intuitive and micro founded in the game-theoretic
model inBlanes i Vidal and Leaver(2006). The cross-derivative is assumed to
be zero for simplicity.

Assumption4. For any given level of confidenceγs,r j ,ri , the effort parame-
ter satisfies

α >
[ρ(γs,r j ,ri , m = 1) − ρ(γs,r j ,ri , m = 2)] ∙ D + b

[ρ(γs,r j ,ri , m = 0) − ρ(γs,r j ,ri , m = 1)] ∙ D
.

This is a sufficient condition to ensure the panel sometimes sendsm = 1
(as observed in the data). Intuitively, it states that the marginal cost of sending
a higher message increases more rapidly than the marginal benefit(s) for any
given level of confidence.

To summarize, the timing runs as follows: (1) The panel hearing casei in
the CA Civ observes signalss, r j and then takes rulingri and sends messagem
via its published opinion. (2) A legal challenge is lodged with (reduced form)
probabilityρ = ρ(γs,r j ,ri , m) and the panel’s payoff is realized. It follows that
the panel choosesri andm to maximize its expected payoff−ρ ∙ D + B − C.

3.1.2 Discussion. The rationale for includingD in this payoff is that: the
panel members care about their reputation; and a challengeon a point of law
before the House of Lords damages this standing. The rationale forB is that:
the judges in casej care about their reputation; a citation regarding casej as
a persuasive authority improves this standing; and the panel in casei benefits
from granting this favor.

The promotions process is an obvious microfoundation for why judges care
about their reputations. Given the recent outcry at plans to appoint a barrister
rather than an appellate judge to the new Supreme Court, it is clear that CA Civ
judges care about the prospect of promotion (The Times, February 4, 2010).
There is also evidence that a judge’s reputation for quality, as evidenced by
appeal and citation rates, influences the prospect of promotion. According to
the judiciary’s representative body:

The best testimony as to whether judges have the necessary qualities
for promotion to the Court of Appeal is their track record since be-
ing appointed as judges. This, to a judicial colleague, will be demon-
strated by the quality of their judgements.The Judges’ Council(2003,
paragraph 99).

Consistent with the Council’s claims,Salzberger and Fenn(1999) find that
the percentage of a CA Civ judge’s decisions subsequently reversed in the
House of Lords is negatively associated with promotion to the highest rank of
Law Lord.
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A related microfoundation is that judges caredirectly about their profes-
sional reputation (Posner 1993). For instance, a US Court of Appeals judge
comments that some opinions are written:

for the personal gratification that comes from being quoted, cited and
republished in law school case books, with the side benefits of invitations
to lecture, write in law reviews, and−not to be sneered at− attract the
best and brightest law clerks.Wald (1995: 1372).

To the extent that these concerns are universal, being cited as a persuasive
authority might therefore increase an English CA Civ judge’s utility even in
the absence of promotion concerns, especially as discretionary citations, and
in particular applied citations are positively associated with quotations in law
journals (TableA1).

We now turn to the notion that judges in casei might benefit from granting
a favor to judges in casej . Given the scope for interaction between appellate
judges, it seems plausible that the panel may have developed a social prefer-
ence for the judges in casej and hence derive a benefit from advancing their
career. More instrumentally, the panel might also anticipate a future return of
the favor.

To conclude this discussion, we briefly explain why ideology does not fea-
ture in our analysis. The primary justification for abstracting from ideological
considerations in our theoretical and empirical models is simplicity. One might
also note that, to date, ideological difference have not been considered to be
an important driver of judicial decision making in the English context.12 Of
course, this does not preclude the possibility that future empirical work will
alter this view.

3.2 Analysis
For brevity, we focus on a panel with conflicting signalss = 1, r j = 0; the
solutions to the other three realizations are easy to establish once this analysis
is in place.

The panel’s own signal is evidence in favor ofri = 1. Consequently, if the
perceived precision ofr j is sufficiently low, the panel believes thatri = 1 is
more likely to be correct thanri = 0 (and vice versa ifq is sufficiently high).
Formally, applying Bayes’ rule

γ1,0,1 =
p(1 − q)(1 − μ)

(1 − p)qμ + p(1 − q)(1 − μ)
= 1 − γ1,0,0.

12. For instance, a leading text on the English legal system notes that: “It is not easy to char-
acterize individual judges in the general terms often used by political scientists in other countries,
and it is not useful to look for broad class-based ideological affinities. Indeed, neither we, nor
usually the judges themselves, are likely ever to be able to be very clear about what drives their
decisions in easily generalizable ways.”Robertson(1998: 17). Griffith (1997: 336) concurs that
ideological differences across judges are minor and argues that “as a group judges have one main
bias: preserving the status quo” (cited inZander 2004: 360).
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Sinceγ1,0,1 is decreasing inq, there is a critical value of the precision
parameter,q∗ ∈ (μ, p), such thatγ1,0,1 = γ1,0,0. To maximize the proba-
bility of a correct decision, the panel should chooseri = r j iff q > q∗. In
what follows, we will say that there isbiased decision makingif the panel
choosesri = r j whenq < q∗. Note that, from the perspective of judicial com-
munication (i.e., net of effort costs), the panel should sendm = 2 iff q > q∗.

Of course, to maximize its expected payoff, the panel must also consider the
effect of citing casej . Our first result establishes that this consideration can
result in biased decision making. To state this result, letq̃, c, andc, respec-
tively, denote the unique solutions to

[ρ(γ1,0,1, m = 1) − ρ(γ1,0,0, m = 2)] ∙ D + b − αc = 0, (1)

[ρ(γ1,0,0, m = 1) − ρ(γ1,0,0, m = 2)] ∙ D + b − αc = 0, (2)

[ρ(γ1,0,ri , m = 0) − ρ(γ1,0,ri , m = 1)] ∙ D − c = 0. (3)

If q = q̃, then the panel is indifferent following the ruling in casej and
citing casej as a persuasive authority, and following its own signal and high-
lighting that casej has been considered (equation (1)). If c = c, then a panel
following the ruling in casej is indifferent between citing casej as a persua-
sive authority, and highlighting that casej has been considered (equation (2)).
If c = c, then a panel taking either ruling is indifferent between highlighting
that casej has been considered and making no citation (equation (3)). Under
Assumption4, c < c.

Proposition 1. (Characterization of Panel Behavior). A panel with signals
s = 1, r j = 0:

i. Takes rulingri = r j = 0 iff q > min {q̃, q∗}.
ii. Sends messagem = 2 (casej cited as a persuasive authority) iffri = r j

andc < c, and messagem = 0 (casej not cited) iffc > c.

Proposition1 is illustrated in Figure1 (panel behavior for different values
of q andc).13 The main insight is that the panel’s twin concerns to avoid the
damage of a legal challenge, and obtain the extra-legal benefit from an applied
citation, combine to produce biased decision making. Specifically, in the
shaded region, the panel choosesri = r j (even though this decision is
marginally less likely to be correct thanri = s) because it can then but-
tress its argument by appealing to a persuasive authority and cast the judges
in casej in a positive light. Our second result establishes how a strengthening
of these concerns impacts upon the valuesq̃, c, andc that pin down the panel’s
behavior.

Proposition 2. (Comparative Statics).For a panel with signals s= 1,
r j = 0:

13. All figures are plotted forρ = 1
4
[
1−γ1,0,ri + 2−m

4
]

with ρ = 0.75, μ = 0.6, andα = 4.

87Social Interactions and the Content of Legal Opinions
D

ow
nloaded from

 https://academ
ic.oup.com

/jleo/article/29/1/78/967558 by guest on 10 April 2024



∂q̃

∂b
< 0,

∂c

∂b
> 0,

∂c

∂b
= 0

and

∂q̃

∂ D

{
> 0 if b − αc > 0,

< 0 if b − αc < 0,

∂c

∂ D
> 0,

∂c

∂ D
> 0.

Proposition2 is illustrated in Figure2. Panel (a) depicts two effects of
doubling extra-legal benefit. In Region 1 (q > q∗ andc(b = 0.25) < c <
c(b = 0.5)), casej is persuasive but, initially, the panel is unwilling to exert
the effort to highlight this fact in its published opinion. After the increase in
b, the panel cites casej as a persuasive authority because the higher extra-
legal benefit is sufficient to compensate for the extra effort cost. In Region 2
(q̃(b = 0.5) < q < min {q̃(b = 0.25), q∗} and c < c(b = 0.5)), case
j should not be persuasive but, after the increase inb, the panel switches
ruling to ri = r j and cites casej as a persuasive authority because the
extra-legal benefit is sufficient to compensate for the higher effort cost and
expected damage.

Panel (b) shows four effects of doubling the damage from a legal challenge.
As above, in Region 1 (q > q∗ and c(D = 4) < c < c(D = 8)), the
increase inD removes a distortion from citation behavior as the panel becomes
willing to exert the effort to cite casej as a persuasive authority. Similarly, in
Region 2 (̃q(D = 8) < q < q̃(D = 4) and c < c(D = 8)), it adds a
distortion to decision making because the panel switches ruling and cites case
j as a persuasive authority. In Region 3 (q̃(D = 4) < q < q̃(D = 8)), q
is sufficiently low so thatρ(γ1,0,1, m = 1) < ρ(γ1,0,0, m = 2). As a result,
the increase inD removesa distortion in decision making: the panel switches

Figure 1. Behavior of a Panel with Conflicting Signals (s = 1, r j = 0).
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Figure 2. Comparative Statics for a Panel with Conflicting Signals (s = 1, r j = 0).

ruling to ri = s and fails to cite casej as a persuasive authority because the
expected damage and effort cost outweighs the extra-legal benefit. Finally, in
Region 4(c(D = 4) < c < c(D = 8)), the increase inD reduces a distortion
in citation behavior as the panel becomes willing to exert effort to highlight the
similarity of legal issues.

3.2.1 Other Signals. The analysis of a panel with conflicting signalss = 0,
r j = 1 is similar to the above; the only substantive difference is that the ana-
logue toq∗ is greater than p (because the prior points towardx = 0). The
analysis of a panel with confirmatory signalss = r j is simple: the panel takes
ruling ri = r j for all parameters since this maximizes the probability of a cor-
rect and facilitates citation and sends messagem = 2 iff c < c andm = 0 iff
c < c.

3.3 Empirical Predictions
The panel’sperceptionof the precision ofr j and its effort cost are its private
information and so, from the econometrician’s perspective,q andc are unob-
served random variables. Applying the above results, the impact of a change
in B andD can therefore be stated in the following probabilistic terms.

Prediction 1. For a panel hearing CA Civ case i, and aware of previous
CA Civ case j, an increase in extra-legal benefit b from citing case j as a
persuasive authority:

i. increases the probability that the panel takes the same ruling as case j,
Pr [ri = r j ];

ii. has no effect on the probability that the panel cites case j, Pr[m 6= 0];
and

iii. increases the probability that, conditional on citing, the panel cites case j
as a persuasive authority Pr[m = 2|m 6= 0].
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Prediction 2. For a panel hearing CA Civ case i, and aware of previous CA
Civ case j, an increase in the damage from a legal challenge D increases the
probability that the panel cites case j, Pr[m 6= 0].

Starting with Pr[ri = r j ], the effect of an increase inb is positive due to the
probability mass associated with Region 2 in Figure2(a) and the analogous
region for a panel with signalss = 0, ri = 1. The effect of an increase in
D is ambiguous due to the probability mass associated with Regions 2 and 3
in Figure2(b). Turning to Pr[m 6= 0], there is no effect of an increase inb
because, under Assumption4, the panel weighs the benefit ofm = 0 against
m = 1 and, under Assumption2, this trade-off is independent ofb. The effect
of an increase inD is positive due to the probability mass associated with
Region 4 in Figure2(a) and the analogous regions for other signal configura-
tions. Finally, for Pr[m = 2|m 6= 0], the effect of an increase inb is positive
due to the probability mass associated with Regions 1 and 2 in Figure2(a)
and the analogous region(s) for other signals. The effect of an increase in
D is ambiguous due to the probability mass associated with Regions 1–3 in
Figure2(b).

4. Data and Estimation
4.1 Empirical Proxies

In this subsection, we motivate our choice of empirical proxies and then ex-
plain how these variables are constructed and used to test Predictions1 and2.

4.1.1 Extra-legal Benefit. We look for an indicator of the strength of the
panel’s social preference for the judges in casej and (for identification pur-
poses) choose on-the-job interactions; that is, instances where a panel member
sits with a judge from casej on a third unrelated case (hereafter an “interac-
tion” case).

The sociological literature on networks emphasizes that interactions can
strengthen relationships and hence change social preferences (contact theory,
Allport 1954). In our setting, the claim would be that an on-the-job interaction
strengthens the panel’s (positive) social preference for the judges in casej . To
be plausible, this requires: (i) the panel to have a weak social preference for
the judges in casej in the absence of an on-the-job interaction and (ii) contact
to foster amity rather than hostility.

On (i), one might suspect that CA Civ judges have strong relationships prior
to joining the bench. It is certainly true that CA Civ judges share the same nar-
row background. Most individuals in our sample attended a private school fol-
lowed by an Oxford or Cambridge college and a successful career at a leading
London set. However, a common background does not imply social contact.
Table3 shows that relatively few of these individuals attended the same insti-
tutionat the same timeas another CA Civ judge.14 One might also suspect that

14. Table3 reports the percentage of pairs where a panel member and a judge from casej
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CA Civ judges rapidly interact with all their colleagues once on the appellate
bench but, again, Table3 shows that this does not happen. As such, it seems
plausible on-the-job interaction will strengthen social relationships.

On (ii), Moody (2001) argues that interactions occurring in a context of
status equality, and especially of cooperative interdependence, are more likely
to promote friendship. Since the interactions that we study are between judges
holding the same rank and require solving a legal problem together, Moody’s
findings suggest that contact should create a positive social preference. That
is, in the language of economics, interaction shouldincreasethe utility that
the panel member receives from a given increase in the utility of the judge
from casej .15

Turning to variable construction, recall from Section2 that CA Civ panels
(and hence on-the-job interactions) are formed via the cab-rank principle. Strict
application of this principle suggests that it is the duration of the previous case
that determines whether or not a judge will be assigned to a particular case.
Since we are interested in the interactions between judges, an important caveat
applies. Suppose that three judges are already working on a case together. As
they dispose of that case, the three of them will join the cab-rank at the same
time. As a result, these judges are more likely to be matched with each other
in the immediate future than they are to be matched with other judges dealing
with other cases. In short, in steady state, there will be serial correlation in
on-the-job interactionseven if the initial allocation is random.

Our response to this issue is to construct our proxy forB using on-the-job
interactions in the first (Michaelmas) term of the legal year when matches are
effectively random. Figure3 displays the number of cases brought to a close on
each day of the legal years 2001/2002, 2002/2003, 2003/2004, and 2004/2005.
In each plot, they axis represents the start of Michaelmas term, the second
vertical line the end of Michaelmas term, the third vertical line the start of the
second legal term and so on. Note that cases are typically decided in term time
and that there is always a large spike on the final day of the legal year. These
observations suggest that the panel formation process starts afresh each legal
year, making the matches in Michaelmas term an initial (random) allocation.
We test this hypothesis in Section5.1.

To avoid a mechanical correlation with the elapsed time betweenj and i ,
we focus on interactions in three windows of time. The resulting proxy forB
is a categorical variable. To illustrate how it is constructed, consider ani j pair
where the two panels do not contain any common judges, at least one judge
from i is a contemporary of a judge inj , and there is a single interaction case.
If the interaction case falls in the first Michaelmas term: beforej the pair is
assigned to theBeforecategory; afterj and beforei the pair is assigned to the

overlap at an institution. The highest figure is for social clubs and, even in this case, is just 15%.
15. One might suspect that the likelihood that contact fosters amity rather than hostility would

depend on whether the two judges that are matched in the interaction case agreed with one another.
Unfortunately, data limitations prevent us from testing this hypothesis. In the English Court of
Appeal, explicit dissent from the majority opinion is extremely rare.
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Figure 3. Number of Cases Decided on Each Day of the Judicial Year (2001–2005).

Betweencategory; and afteri the pair is assigned to thePlacebocategory.16

Pairs with no interaction cases in any of these windows are assigned to the
Nonecategory and all other observations to theCommon Judgeor residual
Othercategory.17

To illustrate how we use these categories, we test Prediction1(iii) by com-
paring the proportion of citations that are applied in the None category with
the proportion of citations that are applied in the Before and Between cat-
egories. Given random panel formation, a statistically significant difference
across categories would be evidence that on-the-job interactions influence
citation behavior. To assess the validity of our identifying assumption, we also
compare the proportion of citations that are applied across the Placebo and
None categories. Since an interaction occurring in the first Michaelmas Term
after i cannot be anticipated and hence affect citation behavior itself, a differ-
ence could only arise if interactions are correlated with some other relevant
characteristic. Finding a difference here would therefore amount to a rejection
of our key identifying assumption.

4.1.2 Damage from Legal Challenge. We look for an indicator of the sever-
ity of damage to promotion prospects and opt for the political status of the

16. The same procedure applies for multiple interaction cases, providing they fall in the same
term. We use two separate windows beforei to allow for timing effects.

17. TheOthercategory includes observations with no judges fromi and j serving contempo-
raneously in the Court of Appeal as well as observations with interaction cases in multiple periods.
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litigants in casei . During our sample period, the government retainedde jure
control over the procedure for promoting judges from the Court of Appeal to
the House of Lords, whereas senior judges retainedde factocontrol (Blanes i
Vidal and Leaver 2011). Consistent with this,Salzberger and Fenn(1999) find
that legal challenges, but not rulings against the government, lower the chances
of promotion to the rank of Law Lord. As such, a panel will likely perceive a
legal challenge to be more damaging when the government is a litigant in case
i not because it fears a reprisal for disloyalty but because such cases are likely
to attract negative visibility.18 To construct our proxy forD, we assign ani j
pair to theGovernment Litigantcategory if either the appellant or respondent
in casei is a representative or department of central government.19 All remain-
ing pairs are assigned to theOther Litigantscategory. We test Prediction2 by
comparing the proportion of pairs with a citation across these categories.

4.2 Data
4.2.1 Sources. In the English system, official reporting of cases is provided
by the Incorporated Council of Law Reporting for England and Wales. Histor-
ically, this was supplemented by unofficial reporting by a number of journals,
specialist publications, and newspapers. Today, firms such as LEXIS-NEXIS,
Westlaw UK, and Lawtel UK collect reports from all the above sources and
provide them to users in a searchable format. Our data set consists of the uni-
verse of cases between January 1, 1980 and December 31, 2005 that are avail-
able on Westlaw UK.20

An advantage of the Westlaw Case Analysis service is that it provides the
history of a case, including the ruling in any subsequent appeal and citations
received from subsequent cases. Since this history is reported by category, we
did not play any role in the coding of our dependent variables.21 Moreover,
since the service lists the panel of judges hearing each case, it was also straight-
forward to construct our on-the-job interaction proxy for extra-legal benefit.
Unfortunately, the service does not list or categorize the parties in each case
and so, to construct our proxy for the damage from a legal challenge, we were

18. The panel may, however, perceive that there are penalties from being disloyal. We explore
this issue in Table6 below.

19. The representatives are the Attorney General and Lord Chancellor, and the departments are
HM Customs and Excise, Inland Revenue, Foreign Office, Home Office, and Treasury.

20. Westlaw UK’s coverage of reported cases is practically exhaustive and overlaps sig-
nificantly with that of LEXIS-NEXIS. A full description of Westlaw’s sources is available at
www.westlaw.co.uk.

21. Citations are coded by the Westlaw UK team when the actual citation category is not
explicitly mentioned in the text. The different citation categories are well established in English
jurisprudence and were already in place well before the appearance of Westlaw UK. SeeThe
Digest (2009), a compendium of case law from the16th century onward for early examples of
such citations as well as formal descriptions. Obviously, the ruling always appears explicitly in the
text. However, since our ruling variable is constructed from the history of the correspondingfirst
instancecase, and the Westlaw Case Analysis service includes some cases on appeal but not at
first instance, the ruling is only available for a subset of our CA Civ cases.
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forced to search case abstracts to establish whether the appellant or respondent
was a representative or department of central government.

Our data set was transferred electronically from the Westlaw Case Analysis
service. Although we have no reason to suspect that measurement error was
generated in this process (and have verified this manually for a random sample
of 200 cases), it is possible that Westlaw UK is itself contaminated by measure-
ment error (e.g., the Westlaw UK editorial team might inadvertently mis-code
a citation as applied instead of considered).22 As long as this measurement
error is idiosyncratic, the point estimates reported below should not be af-
fected, although the standard errors would be larger.

4.2.2 Sample Construction. Although it is straightforward to identify pairs
of cases where a discretionary citation occurred, it is less obvious how to
identify censoredpairs where a discretionary citation could have, but did not,
occur. To tackle this issue, we construct our estimation sample by first identi-
fying a population of pairs and then drawing a choice-based sample. To iden-
tify the population, we index the CA Civ cases in our data set in descend-
ing chronological order byi = 1, . . . , 8923. Taking casei = 1, we then
return to the remaining cases and find every judgment within the preceding
5 years.23 Repeating this exercise fori = 2, . . . , 8923 cases, we obtain a pop-
ulation of23, 551, 316 i j pairs. Next, we divide this population into “year of
citing case” strata and, for each strata, select all uncensored pairs and then
draw (with replacement) 10 times as many censored pairs. Since Westlaw
appeared to change its own sampling methodology in 1993 (TableA2), we
focus on the 13 strata between 1993 and 2005, giving us 15,445 observations,
of which 14,050 are censored and 1405 are uncensored. As Table1 indicates,
not all these observations are usable. Specifically, our base sample excludes
2144 pairs with no Michaelmas term after casei , and a further 279 pairs where
the citation is nondiscretionary.

4.3 Estimation
We test Predictions1 and 2 using comparisons of proportions and binary
response regressions models. The main regression model (in error component
form) that we use to explain the likelihood of a citation for pair of casesi j is

Citationi j = α0 + α1 BBefore
i j + α2 BBetween

i j + α3 BPlacebo
i j + α4 Di j

+Xi j γ+ εi j . (4)

22. When interviewed by one of the authors, a member of the Westlaw UK editorial team
commented that although technically possible, such a coding error was unlikely. We selected a
subsample of citations from our data set and manually checked that they are coded similarly in
LexisNexis, an alternative provider of case law. In the US context,Spriggs and Hansford(2000)
found the coding of legal treatment by Shepard’s Citations to be quite reliable.

23. To limit attenuation bias, it would be desirable to focus on pairs that tackle the same legal
issue. Unfortunately, our data set only contains (plausibly exogenous) information on the legal
subject of each case and manual checks indicate that this is a poor proxy for the legal issue.

The Journal of Law, Economics, & Organization94
D

ow
nloaded from

 https://academ
ic.oup.com

/jleo/article/29/1/78/967558 by guest on 10 April 2024



Table 1. Sample Sizes

Base Uncensored Ruling
sample subsample subsample

All Negative

Usable observations 13,032 899 5 3453

By interaction category
Before 721 36 0 178
Between 975 52 0 251
Placebo 729 43 0 152
None 824 52 0 190
Common judge 1609 199 2 490
Other 8174 517 3 2192

By litigant category (case i )
Government 1968 110 0 992
Other litigants 11,064 789 5 2461

Tables 3 and 4 are based on 13,032 pairs in the base sample. Table 5 is based on 899 pairs in the uncensored
subsample. Table 6 is based on 3453 pairs in the ruling subsample where the ruling (dismissing or allowing the
appeal) is available for both cases i and j .

The dependent variable takes the value 1 if casei cites casej , and 0 other-
wise. The first three independent variables are our proxies for extra-legal ben-
efit. These dummies take the value1 if the pairi j belongs to the superscripted
interaction category, and 0 otherwise.24 The fourth independent variable is our
proxy for damage from a legal challenge and takes the value1 if the govern-
ment is a litigant in casei , and 0 otherwise. The row vectorXi j contains a
variety of case-level and judge-level controls (TableA3). This model is esti-
mated using the 13,032 observations in the base sample.

The regression model that we use to explain the likelihood of an uncensored
pair i j having an applied citation is

Appliedi j = β0 + β1 BBefore
i j + β2 BBetween

i j + β3 BPlacebo
i j + β4 Di j

+Zi jφ+ εi j . (5)

Here, the dependent variable takes the value 1 if the citation of casej by
casei is applied and 0 if it is considered. The first four independent variables
are as defined in model (4), although the row vectorZi j contains a sub-set of
the case-level and judge-level controls. This model is estimated using the 899
observations in the uncensored subsample.25

24. All specifications include dummies for the Common Judge and Other categories so that
None is the excluded category.

25. The models in equations (4) and (5) can be estimated separately if there are no unobserv-
ables that determine both the (selection) decision whether to cite and the (outcome) decision how
to cite. To relax this assumption, we have also estimated the two models jointly using a binary
sample selection specification whereεi j andεi j are assumed to be joint normally distributed with
covarianceρ. For identification, we require at least one exclusion restriction (a covariate inXi j
but not inZi j ). We used the elapsed time between the two cases, whether casej was reported in
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Finally, the regression model that we use to explain the likelihood of pairi j
having the same ruling (i.e.,ri = r j ) is

Samei j = λ0 + λ1 BBefore
i j + λ2 BBetween

i j + λ3 BPlacebo
i j

+λ4 Di j + Xi j ϕ + υi j .

In this model, the dependent variable takes the value 1 if the ruling in case
i is the same as the ruling in casej , and 0 otherwise. The independent variables
are as defined in model (4). This model is estimated using the 3453 observa-
tions in the ruling subsample. This sample (∼25% of the base sample) consists
of pairs where, for both casei and j , the preceding High Court case is recorded
in Westlaw UK. For these observations, Westlaw-coded rulings are available
for both i and j via the direct history of the High Court cases.

5. Results
Our main results are reported in Section5.2 and discussed in Section5.3.
Before this, we present three pieces of evidence supporting the claim that the
(initial) allocation of judges to cases is random.

5.1 Assessing our Identifying Assumption
We begin our assessment with a direct test for random panel formation. As
explained in detail in Appendix A, we compare the proportion of initial
matches in Michaelmas term with a given judge across his contemporaries.
Under the hypothesis of random panel formation, thep values obtained from
these regressions (one for each CA Civ judge in our sample), should be dis-
tributedU [0, 1]. That is, the fraction of the regressions withp values of 0.05
or less should be 0.05, the fraction of the regressions withp values of 0.10 or
less should be 0.10 and so on. To allow for differences in time allocation across
the Criminal and Civil Divisions of the Court of Appeal, we report our results
for all judges and then disaggregate by time spent in each division.

For the 27 judges with 100% of their cases in the CA Civ, there is strong
evidence of random panel formation. The fraction of regressions withp val-
ues of 0.05 or less is just 0.07 (2 judges). Moreover, as Figure4 illustrates,
the entire distribution closely approximates a uniform cumulative distribution
function. The evidence is more mixed for the judges who also hear cases in the
CA Crim due to the small amount of nonrandomness introduced by movements
across courts. For the 58 judges with 50–99% of their cases in the CA Civ, the
fraction of regressions withp values of 0.05 or less is 0.15 (nine judges). The
overall distribution is slightly further from the 45◦ line. As such, we conclude
that initial matches within our court of interest (the CA Civ) can realistically
be viewed as random draws.

The Timesnewspaper law report, and the number of legal journal articles that mentioned casej
in the period before casei . It seems plausible that these variables might affect the likelihood that
the panel is aware of casej but not whether the panel finds casej persuasive. The results for the
outcome equation are very similar to Table5 below and are available upon request.
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Figure 4. Results of Random Panel Formation Tests.

Our second test explores whether “contentious” cases are assigned to partic-
ular judges. This serves as a robustness check because, if contentious cases are
assigned nonrandomly, it would be hard to believe that our proxies forB andD
are orthogonal to case/judge characteristics. As set out in Appendix A, we
compare the proportion of a caseload that is contentious across CA Civ judges.
Here, a rejection of the null hypothesis of no significant differences would be
evidence of nonrandom case assignment.

The first column of Table2 is based on immigration cases. In this sam-
ple, a case is coded as contentious if the Home Secretary is the appellant,
implying that a judicial colleague sitting in the High Court has recently
reversed one of the Home Secretary’s decisions. For these cases, the panel
faces a choice between reversing a colleague (by allowing the appeal) and
confirming the reversal of a cabinet minister (by dismissing the appeal). Aver-
aging over the 78 CA Civ judges serving between 1993 and 2005, a little over
10% of the immigration caseload was contentious. Although there is variation
across CA Civ judges, anF-test fails to reject the null hypothesis that these
differences are due to chance. The same is true for a sample of planning cases,
where a case is coded as contentious if the Secretary of State for the Envi-
ronment is the appellant. The third column is based on housing cases. These
cases are less contentious because the original decision was taken by a local
council rather than a cabinet minister. Again, we fail to reject the null that the
differences in caseload are due to chance.

Our final test is a comparison of observables. In the first five columns in
Table3, we compare observables across interaction categories. As one would
expect if panels are formed at random, the mean number of interaction cases is
broadly similar. On average, a pair in the Before category has 4.03 interaction
cases in the Michaelmas Term afterj (and none in the Michaelmas Terms after
j and afteri ), a pair in in the Between category has 3.85 interaction cases in
the Michaelmas Term beforej (and none beforej and afteri ), and a pair in
the Placebo category has 3.89 interaction cases in the Michaelmas Term after
i (and none beforej and afterj ).

Turning to other judge and case-level observables, we find that, for all mea-
sures of social ties, the litigant dummy, the elapsed time fromj to i , whether
i and j share the same legal subject, whetherj has appeared inThe Times
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Table 2. Assignment of Contentious Cases

Immigration cases Planning cases Housing cases

Case coded as
contentious if the
appellant is

The Home
Secretary

The Secretary of
State for the
Environment

A Local
Council

Summary Statistics
Number of judges 78 78 78
Number of judge-case
pairs 1028 564 353
Number of cases with
characteristic 108 68 144
Mean proportion of a
judge’s caseload with
characteristic 0.105 0.121 0.408
SD of above proportion 0.073 0.099 0.214

F-test for judge dummies
p value (no year

dummies) 0.895 0.900 0.494
p value (with year

dummies) 0.935 0.899 0.605

The cases are from the Westlaw Sample for 1993–2005 (see Table A2). Year dummies are included to allow for changes
in mean proportions over time (and hence judges). In immigration and housing cases the other party is always an
individual. In planning cases, the other party may be an individual, a company, or a local council.

law reports, the number of times thatj has been mentioned in legal journal
articles, and whether there is a Law Lord in either panel, anF-test fails to reject
the null hypothesis of no significant difference across interaction categories.
Indeed, the only systematic difference is for the case-level panel size vari-
ables, where the mean in the None category is slightly smaller than in the other
categories. Since this is likely to be a mechanical correlation, it seems fair to
conclude that observables are well balanced across interaction categories lend-
ing further support to our identifying assumption.26

In the final three columns in Table3, we compare observables across litigant
categories. Consistent with the random allocation of cases to judges, thejudge-
level observables are well balanced. For the interaction and social tie variables,
an F-test fails to reject the null hypothesis of no significant difference across
categories. As one might expect, however, case characteristics do differ with
the political status of the litigants in casei , most notably the similarity of legal
subjects and the composition of the panel in casei . For this reason, a simple
comparison of proportions is not a credible test of Prediction2, prompting the
need for the regression models set out in Section4.3.

5.2 Main Results
5.2.1 Citations. Column (1) of Table4 shows that the proportion of pairs
with a citation is slightly lower for the Before and Between interaction
categories than for the None interaction category. However, as thep values

26. Pairs in the Other category have a shorter elapsed time betweenj and i , and judges that
are closer in age (picked up by contemporaneous university attendance) than pairs in the None
category and are not discussed any further below.
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from the corresponding probit regression indicate, we cannot reject the null
hypothesis that these differences are not significantly different from zero.
Column (2) shows that the proportion of pairs with a citation is slightly lower
for the Government category than for the Other Litigant category and that this
difference is weakly significant. In Column (3), we add case and judge-level
controls. Although many of the case-level controls are strongly significant, the
probit coefficients for the interaction categories change very little and remain
insignificant at conventional levels. The coefficient for the litigant category is
relatively stable but, with a larger standard error, is no longer significant. The
coefficient for the Common Judge category remains significant, suggesting that
CA Civ judges may indulge in self-citation.

Column (1) of Table5 shows that the proportion of uncensored pairs with
an applied citation is higher for the Before and Between interaction categories
than for the None interaction category. The differences are economically large
(18 and 19 percentage points) and statistically significant (at the 10% and 5%
levels). Column (2) shows that the proportion of uncensored pairs with an ap-
plied citation is slightly higher for the Government category than for the Other
Litigant category but that this difference is not significantly different from zero.
In Column (3), we add case and judge-level controls. The probit coefficients
for the interaction categories again change very little, although the Before
category now dips slightly below the 10% significance level. In contrast, the
coefficient for the litigant category drops markedly, largely due to the inclusion
of controls for the subject of casei .

5.2.2 Rulings. In Panel A of Table6, we report the proportion of pairs with
the same ruling irrespective of whether that ruling is to dismiss or allow the
appeal. Column (1) shows that the proportion of pairs with the same ruling is
higher for the Before and Between categories than for the None category. How-
ever, as thep values from the corresponding probit regression indicate, we are
unable to reject the null hypothesis that these differences are not significantly
different from zero. Column (2) shows that the proportion of pairs with the
same ruling is slightly higher for the Government category than for the Other
Litigant category but, again, this difference is not significantly different from
zero. The addition of controls in Column (3) has little impact on the interac-
tion coefficients but almost doubles the litigant coefficient. All coefficients of
interest remain insignificant, however, and anF-test for joint significance of
all independent variables comfortably fails to reject the null hypothesis that all
coefficients are equal to zero.

An obvious concern with Panel A is that the coefficients are assumed not to
vary with the ruling in casej . This is restrictive because our theoretical frame-
work highlights that the comparative statics of panel behavior differ withr j . In
particular, when casej allows its appeal, the thresholdq∗ isgreaterthanp, sug-
gesting that a change in extra-legal benefit may have a limited impact. To relax
this assumption, we re-estimate our models for the subsample of pairs where
casej dismisses its appeal. Column (1) of Panel B shows that the proportion of
pairs with the same ruling is higher for the Before category than for the None
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category and, moreover, that the difference is now economically large (14 per-
centage points) and statistically significant (at the 5% level). The probit coeffi-
cient for the Between category is also higher than in Panel A, although it remains
insignificant at conventional levels. Column (2) shows that this is also true for
the litigant dummy, whereas Column (3) shows that these findings are robust to
the inclusion of controls. The coefficient for the Common Judge category is pos-
itive and weakly significant, suggesting that there may be persistence in CA Civ
rulings. Finally, we complete our analysis by exploring whether the identity of
the appellant/respondent impacts upon the panel’s propensity to dismiss the ap-
peal. Column (4) shows that a government appellant (respondent) is associated
with a significantly lower (higher) dismissal rate than no government litigant.27

5.3 Discussion
The results reported in Section5.2 are consistent with all three parts of Pre-
diction 1. In particular, we find statistically and economically significant dif-
ferences in the proportion of pairs with the same ruling (Prediction1(i)) and
the proportion of uncensored pairs with an applied citation (Prediction1(iii)),
across interaction categories. Of course, we can only take this as evidence that
on-the-job interactions influence panel behavior if our assumption of random
assignment is valid. Two observations (in addition to the evidence in Section
5.1) suggest that this identifying assumption is valid. First, we are unable to
reject the null hypothesis of no difference in proportions across the Placebo
and None categories. This is reassuring since it is hard to imagine that unob-
servables could drive our key findings but then fail to produce a difference in
these placebo tests. Second, inclusion of a wide variety of controls leaves the
magnitude of Before and Between coefficients virtually unchanged.

In contrast, we find no evidence to support Prediction2; in fact, the pro-
portion of pairs with a citation is actuallylower for the Government Litigant
category than for the Other Litigant category rather than higher as predicted.
However, in view of the balancing tests and the sensitivity of the litigant coef-
ficient to the inclusion of controls, it seems likely that there are omitted case
characteristics. Thus, our view is that given the available data, there is insuf-
ficient evidence to rule out the possibility that panel behavior is influenced by
the political status of the litigants.

5.3.1 Mechanism. Having argued that on-the-job interactions matter, we now
turn to the underlying mechanism. In Section4.1, we suggested that interaction
might increase the utility that the panel receives from enhancing the promotion
prospects of the judges in casej , referring to this as a strengthening of social
preferences. If this is true, then we should expect the effect of on-the-job in-
teractions to be larger when (i) the panel in casei is more influential, and (ii)
more of the judges hearing casej face the prospect of promotion. To explore this

27. We have repeated this exercise for the subsample where casej allows the appeal. In these
regressions (available upon request), the ‘appellant’ effect is larger but the ‘respondent’ effect is
smaller and no longer significant.
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issue, we re-estimate our models using different subsamples, first splitting by the
experience of the panel in casei (above versus below average) and then by the
rank of the panel in casej (with a member already promoted to the rank of Law
Lord versus without). The results are reported in Table7. Panel A confirms that
there are no differences in the proportion of pairs with a citation across interac-
tion categories save for one weakly significant coefficient in the high experience
subsample and likewise for the litigant category save for onenegativecoefficient
in the postpromotion subsample. Panel B shows that the differences in the pro-
portion of uncensored pairs with an applied citation across interaction categories
reported in Table5 are indeed driven by the high experience and prepromotion
subsamples (the coefficients are significantly different from zero only in these
subsamples). Similarly, Panel C shows that the differences in the proportion of
pairs with the same ruling across interaction categories reported in Table6 are
driven by the high experience and prepromotion subsamples. Although it is pos-
sible to construct alternative explanations, these consistent results certainly lend
support to the view that panel behavior is shaped by socializing forces.

5.3.2 Policy Implication. The main policy implication of our results relates
to the design of judicial appointments systems. The above analysis sug-
gests that under a system where discretionary citations influence the prospect
of promotion, social interactions may bias rulings (in marginal cases) and
affect discretionary citation behavior. An effect on case outcomes would be of
first-order importance because it would constitute a violation of natural justice.
Moreover, if discretionary citations are affected, then they will serve as a poor
performance measure. In particular, if wider social interactions have a similar
effect to the random on-the-job interactions studied in this article, then citation
counts will be abiasedas well as a noisy measure of judicial quality. As such,
our results suggest that information generated during a selection exercise (test,
role play, and interview data) may be at least as valuable as metrics based on
prior on-the-job performance (citations). Following the Constitutional Reform
Act 2005, the independent Judicial Appointments Commission for England
and Wales now runs “selection days” for posts up to the level of High Court
Justice. Our article highlights that it may be worth extending this innovation to
more senior judicial posts.

6. Concluding Remarks
Interest in the content of legal opinions is on the increase, both among scholars
studying judicial communication and those searching for measures of judicial
influence. To date, much of the research in this area has explored whether
political factors such as ideology and institutions shape adherence to precedent
in US courts. Aside from the novel English data set, this article departs from
the literature in two respects. First, we focus on discretionary references to
prior statements of law that are not binding precedents but could be applied (or
not applied) as persuasive authorities. Second, we examine the effect ofsocial
factors in the form of on-the-job interactions between judges as well as the
effect of the political status of the litigants rather than the judges themselves.
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Our results indicate that on-the-job interactions between judges shape both
discretionary citations and their associated rulings and are consistent with these
effects being driven by a strengthening of socializing forces that arise as judges
work together in case panels. As such, we provide the first quantitative empiri-
cal support for the widely held suspicion (Posner 1993; Solum 2005) that cita-
tion behavior can be influenced by social (in this case on-the-job) contact. We
also provide the first evidence of a spillover from citations to associated rul-
ings. These findings caution against the use of on-the-job performance metrics
in the promotions process for judges.

Our results do not support the view that the political status of the litigants
influences citation behavior. That said, since litigant status appears to be corre-
lated with other unobserved characteristics of the case, it would be premature
to interpret our findings as evidence that appellate judges are not sensitive to
political features of their cases. Indeed, the fact that government appellants
(respondents) are associated with significantly lower (higher) dismissal rates
than other litigants suggests that the political sensitivity of the English
judiciary would be a fruitful area for further research.

Appendix A
Panel Formation

We test for random panel formation by comparing the proportion ofinitial
casesmatched with a given judge across hiscontemporaries. Before illustrat-
ing the steps involved, it will be helpful to define precisely what we mean by
initial cases and contemporaries.

Since our objective is to test for random initial allocations, the ideal strategy
would be to restrict attention to panels formed on or shortly after the first day
of the Michaelmas Term. Unfortunately, since we observe judgment but not
commencement dates, this is not possible. Instead, we deem a case to be an
initial case if its judgment date falls in the first term of the legal year. In view
of the end of term effects apparent in Figure3, the panels in these cases will
plausibly be filled early in Michaelmas Term before the cab-rank principle (and
the concomitant serial correlation) is at work.

Turning to the notion of contemporaries, it is clear that a match can only occur
if the judges concerned have overlapping periods of service. We account for this
potential source of nonrandomness in two stages. First, we identify the set of ap-
pellate judges whose periods of service overlap with a given judgex. Then, given
our focus on Michaelmas Term, we exclude judges who were either appointed
before judgex’s first Michaelmas Term or after his last Michaelmas Term. We
define the remaining individuals as judgex’s contemporaries; the idea being that
these are judges who could have been matched with judgex on an initial case.

Of course, adopting the above definition of an initial case raises the issue
of whether to use all a judge’s cases in a Michaelmas Term when calculating
his proportion matched with judgex. To mitigate the possibility of within-
term serial correlation, we use a binary rather than continuous match variable.
Specifically, we construct a dummy variablematchednt that takes the value 1
if contemporaryn is matched with judgex in at least one case in Michaelmas
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Termt and 0 if contemporaryn is not matched with, but still serves alongside,
judgex in the same Michaelmas Termt.

Between 1 January, 1980 and 31 December, 2005, 123 individuals held the
title Lord Justice. We have sufficient case data to undertake a test of random
panel formation for 91 of these 123 judges. For each judgex = 1, . . . , 91, we

1. Identify his set of contemporaries (and denote its cardinality byNx).

2. For each contemporaryn = 1, . . . , Nx, construct the dummy variables
matchednt and contemporaryn (the latter being an individual fixed effect).

3. Estimate the following equation:

matchednt = α+β1contemporary1 +∙ ∙ ∙+βNx−1contemporaryNx−1 + εnt

and obtain thep value from anF-test for the joint significance of theNx−1
included contemporary dummies.

Under the hypothesis of random panel formation, thep values obtained from
these 91 regressions should be distributedU [0, 1]. That is, the fraction of the
regressions withp values of 0.05 or less should be 0.05, the fraction of the
regressions withp values of 0.10 or less should be 0.10 and so on.

One final outstanding issue is time allocation across divisions. For instance,
a criminal specialist who spends most of his time in the Criminal Division of
the Court of Appeal is unlikely to be matched with a civil specialist who spends
most of his time in the Civil Division of the Court of Appeal (particularly
relative to another civil specialist). To explore this possibility, Figure4 reports
our results disaggregated by time spent in the two respective divisions.

Case Assignment
Our first test uses a sample of 1082 CA Civ judge—CA Civ immigration case
pairs. FollowingAshenfelter et al.(1995), we proceeds in two stages. First,
we identify a subsample of contentious cases where the government and/or the
judiciary might wish to influence assignment. These are cases where the gov-
ernment is seeking a reversal of a judicial review decision by a High Court judge
to reverse the Home Secretary’s decision to deny an individual leave to remain
in the United Kingdom (i.e., the appellant is the Home Secretary). We refer
to these cases as contentious because the CA Civ judge’s decision will either
overrule a High Court judge or a cabinet minister. Then, we establish whether
the fraction of a CA Civ judge’s immigration caseload that is contentious differs
across judges and, if so, whether we can reject the null hypothesis that these dif-
ferences are due to chance. Formally, we regress a variable indicating whether
a pair is contentious or not on a constant and a set of judge dummies and then
report thep value from anF-test for joint significance in the first column in
Table2.

To provide a further robustness check, we repeat the above exercise using
a sample of 564 planning case pairs. Here, the contentious cases are where
the government is seeking a reversal of a judicial review decision by a High
Court judge to reverse the Secretary of State for the Environment’s decision to

109Social Interactions and the Content of Legal Opinions
D

ow
nloaded from

 https://academ
ic.oup.com

/jleo/article/29/1/78/967558 by guest on 10 April 2024



deny an individual or a company a planning application. We also consider a
small sample of 353 housing case pairs where the appellant is a local council
seeking a reversal of a judicial review decision by a High Court judge to reverse
the council’s decision to deny an individual social housing. These results are
reported in the second and third columns of Table2, respectively.

Appendix B: Proofs of Propositions

Proof of Proposition1. Immediate from equations (1)–(3) and the fact that
c < c ⇔ q̃ < q∗. �

Proof of Proposition2. Sinceγ1,0,1 is decreasing inq andρ is decreasing
in γ1,0,1, the term in square brackets in equation (1) is increasing inq. If b in-
creases, then this term must decrease to restore the equality, henceq̃ is decreas-
ing in b. The signs of the derivatives ofc andc with respect tob are immediate
from equation (2) and (3). For anyb − αc > 0, the term in square brackets in
equation (1) is negative. So, ifD increases, this term must increase to restore the
equality, hencẽq is increasing inD. Conversely, for anyb−αc < 0, the term in
square brackets in equation (1) is positive. So, ifD increases, this term must de-
crease to restore the equality, henceq̃ is decreasing inD. Given Assumption3,
the term in square brackets in both equations (2) and (3) is positive, implying
that the derivatives ofc andc with respect toD must also be positive. �

Appendix C

Table A1. Discretionary Citations and Articles in Legal Journals

OLS Poisson
(1) (2)

Coeffiecient SE p value Coefficient SE p value

Dependent variable: number of legal journal articles mentioning CA Civ case i in year t
Number of applied

citations of case i in
year t 0.322 0.018 0.00 0.729 0.024 0.00

Number of considered
citations of case i in
year t 0.215 0.015 0.00 0.638 0.026 0.00

Case fixed effects? Yes Yes
Time-period fixed

effects? Yes Yes
Number of

observations 42,0012 42,0012
Test: applied &

considered
coefficients differ,
p value 0.00 0.01

Citations across all courts. In Column (1), all variables are in logs, and in Column (2), all independent variables are
in logs. Both columns include case fixed effects to control for unobservables associated with both the likelihood of a
case being mentioned in a legal journal and its receipt of discretionary citations. The second Poisson specification
accounts for the high prevalence of zeros in the dependent variable as well as the fact that the dependent variable
takes a countable number of values.
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Table A3. Details of Control Variable Construction

Variable Construction

Time Difference The number of days (divided by 365.25) between the
dates of Case i and j

1 [Same Subject] Equal to 1 if Case i and j . Share the same subject based
on Weslaw’s 100 part classification of legal subjects,
and 0 otherwise

Citable Case j
1 [Times Law Report] Equal to 1 if Case j is reported in The Times newspaper’s

Law Report section in the week following Case j
Number of Legal

Journal Articles
Articles The number of articles in legal journals that have

referred to Case j by the date of Case i
Panel Size The number of judges hearing Case j
1 [Law Lord in Panel] Equal to 1 if one or more of the judges hearing Case j is

a Law Lord at the date of Case j
Citing Case i

Panel Size The number of judges hearing Case i
1 [Law Lord in Panel] Equal to 1 if one or more of the judges hearing Case i is a

Law Lord at the date of Case i
Subject dummies A set of six dummies (Chancery, Civil, Crime,

Employment, Family, and Public) for Case i based on
Weslaw’s 100 part classification of legal subjects

Social Ties
1 [At School Together] Equal to 1 if at least one judge pair (one from Case and

one from Case ) attended the same secondary school
at the same time (measured as same date of birth ± 5
years), and 0 otherwise

1 [At University
Together]

Equal to 1 if at least one judge pair attended the same
university (or college if Oxford or Cambridge) at the
same time (measured as same date of birth ±3 years),
and 0 otherwise

1 [Same Chambers] Equal to 1 if at least one judge pair practiced as a
barrister from the same chambers prior to becoming a
judge, and 0 otherwise

1 [Same Club] Equal to 1 if at least one judge pair are members of the
same Gentleman’s or sports club
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